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1 ��������	Benjamin Constant and the Making of Modern Liberalism (1984); Anatomy of 
Antiliberalism (1993); Passions and Constraint: The Theory of Liberal Democracy (1995). 
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����One Case at a Time: Judicial Minimalism on the Supreme Court (1999); The First 
Amendment (1998); Free Markets and Social Justice (1997); The Partial Constitution (1993); Democracy 
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(Cato Institute)3*+`Tom Palmerab	
��Ycde,-Cfg�hijkl
m�[4 7�
,-n6./�opaq��YrstuvwSx[�0yW�z
2Y{|}~�c������34���[5RSZU��V2W�f���

��H�����G��op�f���./����6 �f��U����j
��8(�� ����G¡G¢�ZT£¤�¥¦§¨�u©ª��7 c<��
��«�¬­®�G<��©��¯°±0G²³���´µ¶k·¸¹º»¼\

W½��¾¿À 
ÁÂ����Ã�Ä�Å�Æ¹ÇÈÉÊ�GË�4·¸ÌÍÎÏÐÑÒ-

ÓÔÕ�Ö×�vw�Øw�&'�ÙÚÛ�hÜÝ�ÞW�ÌÍ�fßà��8 
�Ç���áÁâãä�- �åÌÍ�ßà�2·¸,-ÑÒæçèé�Lêf
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�©��_f�ÌÍÎ��MÌÍ� 
yÌÍ�2Y�MÌÍ[(negative rights)?Y�MÌÍ[(positive rights) �f

k� E�!"�#$� (Thomas Hobbes, 1588-1679) �É�%�
�©�M,-
CÓ&'ëìä�()x�8(� �YÓ&'ë[(civil society)�Y��'ë[
(political society) �cu*��Ó&+,�M,-�G-�hqÝ�./�G0�
1_2��8#$�3���M,-CÓ&'ë0G�·¸456�õ���h7

¥�ß�8�9:(John Locke, 1632-1704) ;<=�(>�M,-�óe�,�Ì
Í��?ÌÍG��h@A��õ�?�B ���h�Cb��4�?ÌÍ�õ

GÈDE���&S�xF�G(Henri Benjamin Constant de Rebecque, 1767-1830) 
                                                                                                                                                 
and the Problem of Free Speech (1993); After the Rights Revolution: Reconceiving the Regulatory State 
(1990). 
3 �
���������(libertarianism) �������������
��� !"�#$%�
&'�()*+,-.� 
4 Tom G. Palmer, “Review on The Cost of Rights,” Cato Journal, Vol. 19, No. 2 (Fall 1999), pp. 331-336). 
5 Kelley L. Ross, “Positive & Negative Liberties in Three Dimensions,” http://www.friesian.com/quiz.htm. 
6 Daniel Farber, Review on The Cost of Rights,” New York Times Book Review, April 18, 1999; Jonathan 
Bing et al., “Review on The Cost of Rights,” Publishers Weekly, Vol. 246, No. 2 (January 11, 1999), pp. 
58-59; 
7 David Greenberg, “David Greenberg on Rights and Freedom,” Civreview, Vol. 3, No. 2 (March-April 
1999); Economist, “The Economist Review: Liberty’s Price,” Economist, Vol. 350, No. 8110 (March 13, 
1999). 
8/0123��4�5�6�78�9:78 (legal rights)4;+�<=��>�78 (moral 
rights)��?@ABCDE?7F4G��HI�JKL4M�NO9P&Q�78�M�RS�
78TU9VWXY�78Z[W\]^4+[W\_  ̀(p. 17)� 



 3 

�%�
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��Hz�Y­ß�,-[CYIß�,-[�JKc�M,-?�M,-�¬L

òM���­ßN
xO� (Isaiah Berlin, 1909-1997)�PQ(�R/��M,-�
aS-��ÌTUV�ÌÍWõ�M,-�a+,��ÌT�ÌÍ� 

XE �6Y,-n6./�c�M,-Z�MÌÍ[¼k\]�^_�8

(�� ��MÌÍf`�a7���MÁbc��©�i�Çd�ef�g��

hèi�j�kdlm���noepqÍ�rsqÍ�tuqÍ�veqÍÎw

��hx>y��ÓÔ£Ö�{�DEzf{Ì��h�|G��}~�� ��

õ���ç����S&3r�� ��8,-n6./����Yçè���[

(Taxation is stealing)����Ö� ���MÌÍ�Â­��æ��m��G��
�¯Ea�`���k�h���?Ìg�,-n6./��}���h�(��

D)�YGËû��h��4��h�[\��hÏÐ�8�¹�Á��?Ìg�

��4�p²����d��e����õ���MÌÍõ �Ï��qÍSxW

��qÍSxõ �Ï���h��CÌg����ÞW��Â­Y�Sx ¡[

(shrinking the state) �¢ã�ÏÐ>�MÌÍ£¤£¥�8�S�qÍSx¦§¨
�ü³´©�H�r�,-n6./�Lª«
¬�¶·¸�MÌÍYöæ­®@

Ý���[9 
,-n6./�rse��´���¯°��MÌÍ�Â­���h��f

ó��W�MÌÍ�Â­Gw���h��üfó���Holmes C Sunstein �%
���©����MÌÍ�Â­L���h�L�fó���8�d�/~��M

ÌÍ?�MÌÍ���±1�²_³�MÌÍ2´� 
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0tuÙÂØdÙ&Ú ½��ÜÝ�ý;��dÌÍÛ���/� 
!"Õ{Ì�Ü,-n6./�Ý2ÞL�Õ{ÌÂß~��bc�ÌÍ���

)ÌZ�Ì?�4zf{Ì<»�£ÖàÊ�S¶£ÖW�Ã£ÖW�¶£

ÖW@Í�áÌ�âã�4£ÖW,�ãä��gClm£ÖW��{Ìá

Á{Ìåöæç�£ÖW�<èÝÂé£ÖWÙÂêëCÁ�fà�ìÓí
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Ci��	�Holmes C Sunstein �õöò��üf�hUô��?ÌÍ�G0�
÷�ø�¡�ùõ�Wõ�h2k�4�?ÌÍÏÐú>ûüÕ�£Ö�ýþk�

�» �,-n6./��8_³�MÌÍ~��4�Û��k�� ��L�?

�MÌÍ�\W¶ ����MÌÍ?�MÌÍÂß~���/� 
 
�©{�ÌÍ�4¶´µ�d��ìä� 
ÌÍ�f�có���fÜëó� (opportunity costs)��có��a�4¸

¯ÌÍÏwøÅ��c�ü�Üëó���(��Åæ�4�¯ÌÍ�	ÅÇGÈ

Å �4Á�ÌÍk�}
~_f�hÎ��
	Å��ìäWüf�d�h�f

�gÕT��1�4_f�H�Ó&ÌÍ�8�¯°±���S�hÏÐf_�

���R�?ÌÍ�ï��4��?ÌÍ�1���?�,-n6./�V2�h

�����4_³�MÌÍ��\zf{ÌCµ©,-���(�>�?ÌÍz2

Y,�ÌÍ[�0�µY�4zfÕ{Ì�de,-�Ã��[10H��\��M

ÌÍ?�MÌÍ�
g�����
g�(��u�Ûk k!/Ã��ûÂ~�

8Holmes C Sunstein � �üf�¯ÌÍ�p"�~��8­Â���SÓ&#
-�?ÌÍ¶´µ�d��ìä�õG�!/ìä���ìä�»$��8%&C

àï�'��(�´k·¸À�´k²)À�\*�´�À+Lô�cf{,-õ

µ�zf{Ìp»��Wc�./0õµ�ó1?µ©,-p»���\��hy

%&��Åæ�4�?ÌÍ�3¸Åæ�4ÑeqÍÌÍ (welfare rights) �%&Ç
ë<�2)�3:(./
�a¬��cÑeõµ�Õ{ÌC+²��ÌÍ��

Y¨4~�ÌÍ[�(�P��&#Å�ÞW�Holmes C Sunstein V2�4Ñe
�qÍÌÍ|����(��¬[�G�·¸!/�;�õ�2k54%�./'

ë�6�7R�8(�� �\���4�eÈ�#-�ÌÍõ��Ñe�qÍÌ

Í���ÇüfD-G8%�./�=��4Ñe�qÍÌÍÂù~�2(�9:

�;�Ã��5ÔÕ�¯<=�>Wõ��\�¦�d?@LGA���%�./

'ëÇf�È}��B�11  

                                                 
10 ����“����������”������������������������
������(�����������2000)�p. 417� 
11 !v"w4Adam Przeworski � Capitalism and Social Democracy (Cambridge: Cambridge University 
Presss, 1985) xy$z{|k4}~��4����%�#�?������*x�������
��	���������?��������878T;�?����������4�;��

'������G���!�"54� %¡¢£��¤.�¥¦4������J§
¨©��
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�©`�ÌÍG�Yde[�W_fÌÍÎ�ÓÔÕ (public goods)� 
,-n6./�¬[���2dÚ�e��.Cde�,-CÌÍG� ,

H��õ� ,�2dÚ�e�D�12HYÌÍ�fó��[�dÄwEÊke�

'ëQCÌÍ�ÓÔQ�}
~üf�2dÚ�e�_f�eÎ�F8'ë���

Gæ¸?G-(�HI�'J (¯K�&K�,-�SxÛ)�e��_1w�ÌÍ
K�Þ2(��F8'ë��LW�SGkMMNN�\�(�J�Y�2dÚ�

e[��ÌÍf·¸ÅÀ�f�2'ëó`�eOw�ÌÍ�P�����ÌÍG

�deÕ{�ÌÍ�ó�LG�-dex>�,-n6./���óÝYde.

/[�H(��QY RSTÒ�4zf{ÌCÁ�Y�MÌÍ[�ó��±ñy

�?ó��UV'ë~Á(e�8GW}
~�üf�dSx�XÓ&îY2,5

#-�Z�²ÌÍ�Å�[[<=�ÌÍ�ó��-\ÚÓ&�>��ÌÍ��4

�-ÓÔÌ]^+���Ç�_
�ÓÔÕ�?Sx+2�6*ÌÍ�8�Ï�þ

Ô�_³Yde[ÌÍG0�,-n6./�,``e�abõ�� 
 
�©c��fèfT��hOÈ�4Ó&�ÌÍ� 
,-n6./�f�dÃ��Á�SxÈT?deÌÍ�» �dC» �

\�SxÈTXè�deÌÍÇë-´]eW�f8f�h��deÌÍOÈ�´

�j�(��ghi©��2k�4Ó&ÌÍÏÐ;fSxÈT�Holmes C 
Sunstein �i©[[<=�üf�dèfT��h�Ó&ÇG�È#f6*ÌÍ�
(���di©�ÃæcjSC5kB°�=(� 

8�´�����
1þ�Holmes l89:;�
>6Y5kB�*+�m
Y�.6Cå5kB��©é�.n� 1997E�(8åRSþoépùq~[r
k�sît�ä2 YjSVò��!u�·¸�f�h\*]e,-[�13 8�
sît��Holmes a¬�8§vw��6Y,-./�Ô.��xy�hXè
��zókcÓ&,-CÌÍ���]e�3=e��{V2���Â­�Ì�z

fÝC|�	m�Ó&�,-CÌÍÇfk�j�­8�xy}S~�k����

��·k���Ø�G³k�ªG<�³�G�>mÜ��ÙÚ�üfeëÞ�=

�����~���3¸�hGËû��j���G�ÞW�ók,-���k

¿À���ýR��	0�E�ÄwC*+�Holmes 8j���´��!��
��*�����h����Ò� �ÙÚ�ej2¡�¢�~�£¤¼�p¥8

¦~§��¨©8ª�B«��{ÈT¬ �e­®¯°2�8�¯°±��c�

                                                                                                                                                 
?ª4«¬­®¯°±²��³����´µ¶·¸�8%�4�¹º�m»¼½��x¾¿À*

��ÁÂ�ÃÄ�Holmes � Sunstein ���Å���ÁÂ�K9� 
12 ������������p. 280� 
13 Stephen Holmes, “What Russia Teaches Us Now: How Weak States Threaten Freedom,” American 
Prospect, No. 33 (July-August, 1997), pp. 30-39. 
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²�j��eõµ�G�¶��ÌÍCÕ{Ìk k�/�¦�¯Ã\LüfÃ�

�j�RSÈ�j���B°�±�·¸!u¿ÀHolmes �²���üfÓÔÌ
]�ÇüfÓ&ÌÍ (Statelessness spells rightlessness)�Ó&ÌÍ�þÔ��8f
Ë�ÓÔÌ]��d�k�DÈT��h�cÓ&ÌÍ���]e�8�d�/

~��h�1���C����eÌ³´�µ�Ó&ÌÍ��¶v�G�;f�h 
(destatization)� õ�·8�h�;f�h

G>GÈµ�Ó&ÌÍ�=õ�È¸
á(��	#f�ÌÍ� 

SxÈT��d��aã�Õ�¹�ÈT�j���Õ�ºèi>><Gæ

S6�{ºï� ��|�õ8RS��d��%2 ��`|ZTW8²�k»

Sx����P"¼ ��c|1~�� �ÌÍ�4?ÓÔÕ����8
¸¯

<»» �w��4�ÌÍ�²�Ó&ÇÏÐ½¾P²�ç�j���!u�¿À

��¹�ÈTh���hÛ�Tx>�Á½��S¶�+��Ù&�^&�ÙwÚ

 �ÞWLG�ÈfËS�4Ó&ÌÍ�àÊ(����Ì�xy~�1��jS

�e­®¯�Â�Ã���_�ó Ä�eÔþiÅk�¯�14¦�¯Î�GÆ�

Ç©·¸Ó&ÌZÕ{ÌÀK�Ãæcj���Äw�Holmes £�=(RS,D
�	È�(8ÉÊE3sît�iËð´� 

 
��~BkÌ�j��ÔÊò��,-./D)�Â­fÒæ�dfË

�h�fe¶����h)ËÍû�Yu�Ó&Û�1#-de,-�

j���B°�c�¯Î©�GÏÐÑ�2k�Òò��,-�ò�Ï

ÐÓÒKG�ÓÔÌ]�üf��,-Çüf�j�15 
 
��Holmes C Sunstein 8åÌÍ�ßàé���üfÔáj���Hj��

�!uK�(�2RSÔ�ð�W��¬[�� 
 
\�RSfÏ��j���ÕÖ	È�±�!u�¹��S��PfÏ��

�×�c�S���Ø�Y®�_³Y,-U[�(���1de,-��/gÝ

ÓÔÌ]�(�V2�cde,-���]e ,�h�16 H�Ùk�Ó&ÌÍC
,-�Ú��Û0ÓÔÌ]OÈÂ­��S�Y,-U[,zY,-./�[ÁÂ

0GÜò�(�cRS,-./
�ð�����RëÝmµ�Þ´ßà�(��

Y,-./[ô�?HolmesCSunstein�Y,-./[G��áû�8Sß�.
¨¥��â���S�Y,-U[Âß~GæTU��(�Y,-TU[P2ã

ä�\�(�Â8GåæYTU[�dãç��1y,5z2Y,-n6./�[

                                                 
14 Neil G. Bennett, David E. Bloom, Serguey F. Ivanov, “Demographic Implications of the Russian 
Mortality Crisis, ” World Development, Vol. 26, No. 11 (1998), pp. 1921-1937.s 
15 Holmes, “What Russia Teaches Us Now,” p. 39. 
16 ����“����������”p. 417� 
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(libertarian)���O�âÁÂ�è8,-TUc���,-ZU((�

ÜY,
-U[ã~Y�ZU[�ãç)�,-ZUéX,-�HéX�G��f	m/
0�'ë/0C�./0OÈ#-�,-�õ�Óí�,- (equal freedom)��_
fÓ&ÎÈ#-�ÂÂ88�,-�,-ZUúV�Sx (the state) �ÈL	êD
EÓ&,-�H¬�G��ëSxõ�Å&.�Y4·8Sx�ÓÔÌ]8�4Ó

&ÌÍY����Q��f8��k�=ìOëi�ô­¬ �j��íîc�S

�!u��ïñÅ;fSxÈT�Y4 ¼´·��Ì¨4�¢��Mð¸g��

ÁÂ�Ïkj��1ñ�XE 8Ð»�òó1áôõR»[��ûL���L�

�öÓÔÌ]�&.�ØÇGÈª÷�'ëøùÇëÌúõ �Ó&ÌÍÇû1�

j���h7¥Ç�È¬­�17 K�Ãæ�?Äw�,-ZUV2��S���Ø
�Y®�È�tu�dèfT�&.Sx�18 \�Holmes C Sunstein�F8�S
�¹�)Ï(�ë?_³Y�ZU[è8<��vü�� 
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17 Robert D. Kaplan, The Coming Anarchy: Shattering the Dream of the Post-Cold War (New York: 
Random House, 2000). 
18 ����“���������������‘����’�‘����’����”��
���������������1991 � 2 �� 


